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February19,2002

VIA ELECTRONICFILING

Mr. William F. Caton
Acting Secretary
FederalCommunicationsCommission
445 l2~Street,SW, RoomTWB-204
Washington,DC 20554

Re: Application by Verizon New England et al. to Provide In-Region InterLATA
Servicesin RhodeIsland. CCDocketNo. 01-324

DearMr. Caton:

By this letter, AT&T respondsto the Commission’sPublic Notice seekingcommenton
the lest-minuteratechangesproposedby Verizon-RhodeIslandon February14, 2002, ten days
before the Commissionis required to issue a decision on Verizon’s pending section 271
application.

TheCommissionhasconsistentlyheldthat“a section271 application,asoriginally filed,
will includeall of the factualevidenceon which theapplicantwouldhavetheCommissionrely
in making findings thereon.” AmeritechMichigan Order¶ 49 (quotingearlierPublic Notice).
As the Commissionhasexplained,a BOC should not be permittedto changeor add to the
evidenceit files with its original application,becauseit would beunfair to thirdparties,it makes
it difficult or impossiblefor the statecommissionsandtheDOJto performtheirstatutoryduties,
and it placesan undueburdenon the Conimissionand its limited resources. SeeAmeritech
MichiganOrder 9[9[ 52-54. In particular,unbundlednetworkelementpricesaretypically oneof
the most importantissuesin any Section 271 proceeding,and the Commissionhas therefore
emphasizedthat“[w]e expectthepartiesto file a completeapplication,including anypriceson
which theywant theCommissionto rely in its decision,on dayone.” Kansas/OklahomaOrder¶
26 (emphasisadded). If an applicantfiles newinformationduring the90-dayreviewperiod, the
Commissionreservestheright eitherto ignorethenewinformationor to restartthe90-dayclock.
Seeid., ¶21.



Verizon’s late-filed rates,filed on Day80 of the statutory90-dayperiod,plainly violate
the Commission’s“complete when filed” rule and should be disregarded.’Verizon, however,
asks that the Commissionwaive the rule and permit it to rely on late-filed rates, as the
Commissiondid in theKansas/OklahomaOrder (9[(j[ 20-27). Verizon’swaiverrequestshouldbe
rejected. The Commissionstatedin the Kansas/OklahomaOrder that “we believeit wouldbe
rarefor otherpartiesto satisfythehigh bar set here[for a waiver] in futureapplications.” Id. (J[
26. Verizon’s requestdoesnot surmountthat “highbar” for severalreasons.

First, Verizon cannot seriously claim that its late-filed rates have afforded the
Commission.orinterestedpartiesa meaningfulopportunityto respondto whatis thecentralissue
in this proceeding. Cf Kansas/OklahomaOrder ¶ 23. To be sure,in the Kansas/Oklahoma
Order, theCommissionpermittedSBCto rely on ratesfiled on Day 63 of the90-dayperiod,but
Verizon filed its rateshereon Day80, which asapracticalmatterpermitsno meaningfultime for
analysis. Indeed,two weekendsand a federalholiday fall betweenDay 80 and Day90, which
meansthattheCommissionhasonly sixbusinessdaysto analyzethemostimportantissuein this
case. Similarly, the Commission’s Public Notice gave the parties, including the state
commissionsand the DOJ, five days that includeda weekendand a federal holiday, i.e., two
businessdays,to analyzeand file “comments”on thesenewrates. Such tacticsaremanifestly
unfairto all parties,including theCommission.

Verizon’s February.14 filing is especiallyegregious..The filing simply statesthe new
rates. It providesno datato support themor to explain how they were derived. Nor doesit
providetheanalysisunderlyingthesuggestionthattheseratesarecomparable,for benchmarking.
purposes,to thenewNew York rates. In short,Verizon’snewratesrequireessentiallythesame
amount of analysisas its original rates, and by filing the rateson which it will rely in this
proceedingon Day 80, Verizon has effectively truncatedthe review period down to the
vanishingpoint.

Second, Verizon’s eleventhhour change of heart on switching rates cannot even
charitablybe called “an instancein which an applicanthasrespondedto criticism in therecord.
by takingpositiveaction.” SeeKansas/OklahomaOrder 9[ 24. To thecontrary,Verizontook an
aggressiveand calculatedrisk andchosenot to baseits applicationon UNE ratesthat couldbe
cost-justified~Verizon choseinsteadto baseits RhodeIslandUNE rateson ratesadoptedby the
NYPSC basedon 1997 data,key elementsof which wereconcededlyinaccurate,andit further
chosenot to mount any substantivedefenseof thoseratesunder TELRIC but insteadrelied
solelyon the old New York ratesasa pre-approved“benchmark.” Verizonandeveryoneelse
knewthat an AU in New York hadfoundthat thoseold New York ratesdid not todaycomply
with TELRIC (and in fact they neverdid), and that the NYPSC wasactively consideringthe
AU’s recommendation. Moreover, the Commission had made clear in the Verizon
MassachusettsOrder ((J[ 29) that if andwhentheNYPSCadoptednew UNE rates,the old rates
couldno longerbe relieduponasabenchmark.TheNYPSC’s recentrateorderforeclosedthat
strategy,with the result that evenVerizon could no longer deny what had beenobvious to
everyoneelse from the beginning— that the ratesthat Verizon relied upon in its application

1 Alternatively, theCommissioncould simply “restarttheclock” on this applicationmovingthestatutory

deadlineback80 daysto accommodatethelate-filed evidence.



“when filed” did not comply with TELRIC. That outcomewas entirely foreseeable,and the
Commissionshouldnotrewardsuchgamesmanship.

Nor would it be appropriateto respondto theuntimelinessof this submissionmerelyby
delayingtheeffectivedateof any grantof interUATA authorityfor 60 days,on thebasisof the
Kansas/OklahomaOrder ((j[ 26). In that order, the Commissionconditionedthe waiver “on
delayingthe effectivedatefor 43 daysafterrelease,”which “represent[ed]one day for eachday
betweenday 20 andday 63, whenSBCfiled theseraterevisions.” Id. Suchmechanismsareno
substitutefor simply denyingthewaiverrequest,for two reasons.First, theCommissiondelayed~
theeffectivedatein theKansas/OklahomaOrderasa wayof deterringsimilar waiverrequests—

•a policy that hasobviously failed. More importantly, however,a waiver would still cOnferan
enormousstrategicandproceduraladvantageon Verizonevenif theeffectivedateis delayed: If•
the Commissiongrantsthe waiver, the partiesand the Commissionwill still havehad only a
handful of days to considerand analyzeVerizon’s UNE rates prior to the Commission’s
decision.2

In sum, the Commissionshould deny Verizon’s waiver request. The BOCs havebeen
steadilychipping awayat the “completewhen filed” rule until almost nothing is left. Indeed,
despitethe Commission’sadmonitionsin the Kansas/OklahomaOrder, thepracticepermitted
therehasonly encouragedmoresuchwaiverrequests.And giventhe timing of Verizon’s last-
minuterequesthere,a grantof the instantwaiverrequestcould effectively renderthe complete
whenfiled rule a deadletter. If Verizon is successful,the Commissionshould expectsuch
waiver requests— and the accompanyingburdenson the Commissionand other parties— to
becomeroutine. Indeed,the BOCs’ new strategywould be fully vindicated: file Section 271
applicationswith egregiouslyunlawful UNE rates,in thebelief that.theCommissionwill permit
wholesalechangesat thelastminute if necessarythat no one will haveadequateopportunityto
analyze. The United StatesCourt of Appealsfor the District of ColumbiaCircuit hassharply
questionedthe role of late exparte submissionsin Section271 proceedings.SeeTranscriptof
Oral Argument,Sprint v. FCC, No. 01-1076,p. 22 (D.C. Cir. Sept.17, 2001)(“What areweto
make of the blizzard of ex partecommunicationsin this case?”). Permitting the extreme
behaviorproposedherewould vividly confirmthoseconcerns. TheCommissionshouldstop the
erosion of the “completewhen filed” rule, deny Verizon’ s waiver request,and put the BOCs
back on noticethat they must file a “complete application,includingany priceson which they
want theCommissionto rely in its decision,on day one.” Kansas/OklahomaOrder¶26.

Sincerely,

cc: JulieVeach SteveFrias (RIPUC)
GaryRemondino AnnBerkowitz (Verizon)
Kelly Trainor(DOJ) Qualex

2 By contrast,denying the waiver requestwould not necessarilyrequirethe Commissionto deny the

application. As discussedabove,theCommissioncould insteadavoid a formal denialby “restartingthe
clock.” Moreover,suchaction would not requireputting off a decisionin this proceedingfor 90 days,
becausethe90-dayperiodis astatutorymaximum,notastatutoryminimum.


